November 11, 2021

Moon Jae-in

President of the Republic of Korea
1 Cheongwadae-ro, Jongno-gu
Seoul 03048

Republic of Korea

[Updated] Joint open letter to President Moon Jae-in

Re: Respect Net Neutrality, Oppose Bill Mandating ‘Paid
Prioritization’ for Content Producers
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Dear Mr. President Moon,

We the undersigned thirty seven (37)* human rights and freedom of
expression organizations are concerned by your recent apparent support for
an amendment to the Telecommunications Business Act that would allow
Korean internet service providers (ISPs) to impose financial barriers on
content providers’ (CPs) network access. The proposed amendment risks
eroding net neutrality in contravention of international standards
regarding access to the internet. We call on you to oppose the proposed

amendment, and to instead take steps to protect net neutrality in Korea.

The proposal, if passed, would impose the world’s first law mandating paid
prioritization by requiring content providers like Naver, Kakao, Netflix, and
Google to pay Korean ISPs termination fees based on network usage in order to
have their content be sent to the ISP’s customers. This amendment comes a year
after the Telecommunications Business Act was last revised to include vaguely
defined requirements on content providers to ensure stable internet service,
foreboding imposition of some sort of burdens on content providers. Since

2016, Korea has already imposed the world’s first mandatory Sending Party

Network Pays (SPNP) rule albeit only among ISPs, where ISPs charge one

another for sending data to other ISPs resulting in high internet connectivity

charges for content providers.

The new amendment allows ISPs in Korea to restrict access to content based on
how much money has been paid by the sender or to block traffic from CPs
unable to pay network usage fees. This would contradict the principle of net
neutrality, which protects internet users’ rights to access content, applications,
services, and hardware of their choice by ensuring all data is treated without

discrimination. The plurality and diversity of expression and information on the
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https://www.tellerreport.com/business/2021-10-19-netflix--free-ride-only-in-korea--president-moon-also.r1cIAccjBK.html
http://likms.assembly.go.kr/bill/billDetail.do?billId=PRC_T2N1P0U7R1H4H1Q0U0G3N1M7Y8R9I1&ageFrom=21&ageTo=21
http://www.koreaherald.com/view.php?ud=20200521000754
https://www.analysysmason.com/consulting-redirect/reports/ip-interconnection-korea-white-paper/
https://www.analysysmason.com/consulting-redirect/reports/ip-interconnection-korea-white-paper/
https://carnegieendowment.org/2021/08/17/afterword-korea-s-challenge-to-standard-internet-interconnection-model-pub-85166
https://carnegieendowment.org/2021/08/17/afterword-korea-s-challenge-to-standard-internet-interconnection-model-pub-85166

internet risks being stifled if ISPs are allowed to use their control of network
infrastructure to slow, block, or prioritize content depending on whether money

has been paid for its delivery.

Net neutrality principles have been upheld as an international human rights
standard. In particular, in his 2017 report to the Human Rights Council, the

Special Rapporteur on the Freedom of Expression stated that “the State’s

positive duty to promote freedom of expression argues strongly for network
neutrality in order to promote the widest possible non-discriminatory access to
information." Speaking specifically in regards to paid prioritization, as now
proposed in Korea, the Special Rapporteur explained that paid prioritization
schemes give preferential treatment to certain types of traffic over others for
payment, which undermines user choice and forces them to engage with content
that has been prioritized without their knowledge. In its 2021 resolution on the

promotion, protection and enjoyment of human rights on the Internet, the UN

Human Rights Council further called on States to “ensure net neutrality” and “to
prohibit attempts by Internet access service providers to assign priority to
certain types of Internet content or application over others for payment or other

commercial benefit.”

From a comparative perspective, such practices as now proposed in Korea have
previously been banned in the United States under the Federal Communications

Commission’s (FCC) 2011 Preserving the Open Internet order and that ban was

also included in the 2015 Protecting and Promoting the Open Internet order .

Even though these rules were revoked in 2017 under the Trump administration,

the Biden administration in 2021 issued an executive order to restore them and

their reimposition is now under review by the FCC. In Europe the Body of

European Regulators for Electronic Communication already rejected a similar


https://www.undocs.org/A/HRC/35/22
https://documents-dds-ny.un.org/doc/UNDOC/LTD/G21/173/56/PDF/G2117356.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/LTD/G21/173/56/PDF/G2117356.pdf?OpenElement
https://www.federalregister.gov/documents/2011/09/23/2011-24259/preserving-the-open-internet
https://www.fcc.gov/document/fcc-releases-open-internet-order
https://www.theverge.com/2021/7/9/22570567/biden-net-neutrality-competition-eo
https://berec.europa.eu/eng/document_register/subject_matter/berec/others/1076-berecs-comments-on-the-etno-proposal-for-ituwcit-or-similar-initiatives-along-these-lines

proposal in 2012. When the European Union adopted their Open Internet
Regulation in 2015 that protects the principle of Net Neutrality union-wide, a
similar decision was made by the European Parliament and the Council of EU
member states to not establish a ‘Sending Party Network Pay’-regime that

would charge termination fees..

Proponents of the amendment claim that content providers are “free-riding” on
Korean ISPs and not paying their fair share, but in reality all users of the
internet, including individuals and companies, are already paying for bandwidth
and access to content delivery systems. Domestic content providers in Korea are
already paying high fees to connect to domestic ISPs, who in turn pay to
connect to overseas ISPs, thereby connecting Korea to the world. Small foreign
content providers pay to connect to their home ISPs who pay to connect to
higher-tier foreign ISPs who help deliver their data to Korean ISPs, while the
big foreign content providers like Google and Netflix are spending their own
resources to deliver directly to domestic ISPs in Korea or nearby either through
sub-sea cables or cache servers. Once connected, these network routers are
bound by a mutual promise of delivering data packets to their neighbor routers
without discrimination based on origin, type, content, or whether or how much
the sender has paid for delivery. It is through this promise of net neutrality and
the mutually cooperative efforts to connect to one another that the world has
entered the golden age of communication where an ordinary person can start a

movement or a business of global scale from his or her computer.

President Moon, you were a human rights lawyer and should understand how, in
addition to its economic promise, internet access is crucial to and has become a
necessary ingredient of the global democratization and human rights movement.

Without net neutrality, people's ability to share their ideas with many will be


https://wayback.archive-it.org/12090/20200710093718/https:/eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32015R2120&from=en

severely restricted by the imposition of charges for data delivery. This will
Impact more than the delivery of streaming media; it will impact the global

spread of ideas in the fight for democracy and human rights.

We, therefore, reiterate our call that you immediately oppose the proposed
amendments to the Telecommunications Business Act and take positive steps to
protect net neutrality in line with Korea’s obligations to protect the right to
freedom of expression and access to information. This includes repealing or
amending existing laws that challenge net neutrality, such as the requirement on

CPs to ensure service stabilization measures and the 2016 SPNP rules.

Signatories:

Human Rights Watch

Article 19

Wikimedia Foundation

CIVICUS: World Alliance for Citizen Participation
Electronic Frontier Foundation
European Digital Rights (EDRI)
Access Now

PEN America

Public Knowledge
epicenter.works - for digital rights

Open Net Association



Korean Progressive Network Jinbonet

Software Freedom Law Center of India

Internet Freedom Foundation

Southeast Asian Freedom of Expression Net

Citizen D / Drzavljan D

Wikimedia France

Ubunteam

Last Mile4D

I freedom - Uganda Network

Campaign for Human Rights and Development International
Sassoufit Collective

Youths and Environmental Advocacy Centre (YEAC) Nigeria
Elektronisk Forpost Norge

Chaos Computer Club (Germany)

IT-Pol Denmark

Point of View

Derechos Digitales

MediaJustice

Fight for the Future

*The following seven organizations signed on after the letter was sent to make

the final number 37:



Fantsuam Foundation

Associacio Pangea

Open Culture Foundation

Advocacy Initiative for Development
Ranking Digital Rights

Association for Progressive Communications



